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GR Case No: 1576/10 

       IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

G.R. Case No. 1576 of 2010 

          State 

          Versus 

             Thinley Gombu 

(Under section 279/304(A)/427 IPC) 

 

Charges framed on: 12.10.2015 

Evidence recorded on: 26.07.2016, 13.10.2017 

Statements recorded on: 23.03.2018 

Arguments heard on: 23.03.2018 

Judgment delivered on: 25.04.2018 

Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

Advocate for the Accused: Mr. J.K.Baishya, Mr. Rajib Majumdar  

                                       

                                                         J U D G M E N T 

  Prosecution Case in brief: 

1. Accused person stood for trial for committing offences u/s 279/304 (A)/427 IPC. 

  

2. Filtering the unnecessary details prosecution case has been initiated on the basis of 

written ejahar dated 18.08.2010 lodged by the informant Sri Girish Nath stating inter 

alia that on 17.08.2010 at the 1.00 pm when the  brother-in-law Sri Dalim Das and 

sister-in-law Smti. Khiroda Das of the informant was heading towards Soru Patgoan to 

the house of their relative in a cycle in the 52 No. National Highway.  The driver of the 

bolero car bearing registration no. AR-03-1299 drove the vehicle negligently in a high 
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speed hit the cycle from the backside near Khelmati as a result of which the brother-in-

law and sister-in-law of the informant sustained to grievous injuries. The driver of the 

bolero car admitted the injured persons to Mission Hospital, Tezpur. Later on the 

injured persons were taken to Dispur Polyclinic Hospital, Guwahati for further 

treatment. The cycle was damaged in the said accident. Hence this case. 

 

3. The written ejahar was received from the complainant vide Chariduar outpost, vide 

GD Entry No: 365 dated 18.08.2010 and forwarded the same to the Officer In Charge, 

Rangapara PS for registration of the case. Accordingly Officer In Charge, Rangapara PS 

has registered the case as Rangapara P.S. Case no 153/10, u/s 279/338/427 of the 

Indian Penal Code. Thereafter, I/O has launched the investigation of this case. After 

completion of investigation, I/O has finally submitted charge sheet against accused 

persons namely Thinley Gombu u/s 279/304(A)/427of the IPC. 

 

4. Thereafter, cognizance has been taken and summon have been issued to the 

accused person. On appearance of accused person, necessary documents required u/s 

207 Cr. PC have been furnished to them. On perusal of the materials on record formal 

charges u/s 279/304 (A)/427 IPC is framed against the accused person to which he 

pleaded not guilty and claimed to be tried. 

 

5. Prosecution, in support of its case has examined only two (2) witnesses and also 

exhibited few documents. 

 

6. On closure of prosecution evidence accused person was examined u/s 313 Cr. PC 

wherein he denied the allegations made by the prosecution. Accused has declined to 

adduce defence evidence. 

   

7. I have heard the arguments advanced by the Learned Counsel for the accused 

person and Ld. A.P.P. Perused the materials available in the case record. Upon hearing 

both the parties and on perusal of the record, following points for determination are 

formulated for proper adjudication of this case. 

 

 

POINTS FOR DETERMINATION: 

 

I) Whether the accused person, being the rider of bolero car bearing registration No. 

AR-03-1299 had ridden the same in a high speed and reckless manner and thereby 

committed an offence u/s 297 IPC? 

 

II) Whether the accused person, being the rider of bolero car bearing registration No. 

AR-03-1299 by such act, had caused the death of one Dalimi Das the as alleged and 

thereby committed an offence u/s 304 (A) IPC? 
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III) Whether the accused person, being the rider of bolero car bearing registration No. 

AR-03-1299 by such act voluntarily caused wrongful damage of Rs. 50/ or upwards to 

the cycle of the deceased victim as alleged and thereby committed the offence 

punishable U/S 427 of the IPC?   

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. Learned APP appearing for the state has fairly submitted that there are sufficient 

evidence in support of the prosecution case. On the other hand the Learned Counsel 

for the accused person has submitted and argued that none of the prosecution 

witnesses have supported the prosecution case and there is no evidence in record to 

show that the accused person was involved with the alleged offence. The Learned 

Counsel for the accused has further submitted that prosecution has miserably failed to 

prove the case against the accused person as alleged beyond all reasonable doubt and 

the accused person in entitled to get acquitted form the charged levelled against him. 

9. I have given my sincere consideration on the entire evidence on record. Now let us 

see how far the prosecution has been able to bring home the charges against the 

accused person on the basis of materials available on record. P.W-1 Girish Nath 

(informant) deposed in his evidence in chief that he is the informant of this case and 

he lodged this case against the accused person as his brother-in-law and sister-in-law 

met with an accident when a bolero car which was plying in speed heading from 

Arunachal Pradesh towards Khelamati hit them. The said bolero car was driven by the 

accused person. It is also deposed by P.W-1 that because of this incident his brother-

in-law Dalimi Das expired and his sister-in-law sustained to grievous injuries. The 

offending vehicle took the injured persons to Chariduar Police Station and from the 

police station they were taken to Mission Hospital. The informant on receiving a phone 

call came to mission hospital. Thereafter he lodged the ejahar. 

 

10. During cross examination P.W-1 deposed that he did not witnessed the occurrence 

of this incident and he came to know about the alleged incident on receiving a phone 

call. The place of occurrence of this incident is 1-1 ½ kms away from the house of the 

informant and he lodged the ejahar the next day. P.W-1 also deposed during his cross 

examination that the ejahar was written by scribe. He also cannot say who took the 

injured to the hospital as he did not witness the same. Further it is also admitted by 

P.W-1 that although he stated that the offending vehicle took the injured persons to 

Chariduar Police Station and from the police station they were taken to Mission Hospital 

but he himself was not present. The brother-in-law of the informant expired at 

Guwahati hospital but the informant did not visit the hospital. 

 

11. P.W-2 Bhanwarlal Joshi deposed in his evidence in chief that the accused is 

known to him. However he does not know the informant. This incident took place in the 

year 2010 near Khelmati. The owner of the bolero car was the customer of P.W-2 and 
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police came and asked P.W-2 to put his signature. On being asked police told him to 

put his signature stating that “he knows the person”.  

 

12. During cross examination P.W-2 has deposed that the distance from Balipara to 

Khelmati is 5-6 kms. He also deposed in his testimony during cross examination that he 

cannot say who was driving the offending vehicle and for whose fault the accident took 

place. 

 

13. On careful reading of section 279 IPC, it appears to me that, to hold a person 

guilty for commission of offence u/s 279 of the IPC, he must drive any vehicle in rash 

and negligent manner. Any incident without the rash and negligent driving is not an 

offence u/s 279 of the IPC. Now, if we go through the entire evidences available in the 

case record, it appears that the witness produced by prosecution is totally silent 

regarding the rash and negligent driving on the part of accused when the alleged 

incident took place. In the Exhibit-1, though it is alleged that accused drove the 

offended vehicle  rashly and negligently but the statements made in the Exhibit-1 are 

not supported by any cogent evidence. Also in this instant case, no eye witness has 

appeared to prove the fact of rash and negligent driving by the accused.  

 

14. Section 304 (A) of the IPC specifically speaks about rash and negligent driving or 

act on the part of offender. The words rash and negligent are not defined under the 

IPC. The Hon’ble Supreme Court has interpreted the word rashness and negligence as 

follows: “Any act done without due deliberation and caution and thereby is in 

all likelihood sufficient to run the risk of causing death or grievous hurt can 

be said to be rash”. Under the English law, rashness means recklessness.” Again, 

“The expression 'negligence' has been interpreted to mean an omission to do 

something which a reasonable man, guided upon those considerations which ordinarily 

regulate the conduct of human affairs would do, or doing something which a prudent 

and reasonable man would not do. It involves blameworthy heedlessness on the part of 

the accused which a normal prudent man exercising reasonable care and caution ought 

to avoid. 

 

15. Here also prosecution is required to prove that accused had driven the vehicle so 

rashly and negligently as a result of which the victim sustained to grievous injury which 

resulted in death. But unfortunately as stated above, prosecution witness remained 

totally silent regarding the rash and negligent driving on the part of accused. As such, I 

am of the considered opinion that accused cannot be held guilty for commission of 

offence u/s 304 (A) of the IPC.  

 

16. Now, section 427 of the IPC says, “Whoever commits mischief and thereby 

causes loss or damage to the amount of fifty rupees or upwards, shall be 

punished with imprisonment of either description for a term which may 

extend to two years, or with fine, or with both.” Section 425 of the IPC defines 

mischief as follows: 
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“Whoever with intent to cause, or knowing that he is likely to cause, 

wrongful loss or damage to the public or to any person, causes the 

destruction of any property, or any such change in any property or in the 

situation thereof  as destroys or diminishes its value or utility, or affects it 

injuriously, commits mischief.”  

 

17. On careful reading of both the above sections, it appears to me that there must be 

an intention to cause wrongful loss or damage to the property of others or to any 

person and under section 427 of the IPC, the damage of the property must be of Rs. 50 

or upwards.  At this point, if we turn into the evidences on record, it will show that 

prosecution witnesses have not deposed a single word as regards to the damages 

caused to the cycle of the victim. Further there is no evidence on record to prove that 

accused had voluntarily caused damage to the cycle of the victim. From the testimony 

of the witnesses, the intension of the accused for causing wrongful damage to the cycle 

of victim cannot be ascertained. In absence of any wrongful intention on the part of the 

accused, it is not at all possible to hold the accused person guilty u/s 427 of the IPC. 

 

18. In this case, the P.W-1 and P.W-2 have admitted that they did not witness the 

occurrence of the incident. Needless to say that it is the bounden duty of the 

prosecution to prove its case beyond reasonable doubt to secure a conviction. In the 

instant case both PW-1 and P.W-2 did not witness the occurrence themselves, and as 

such their evidence cannot be relied upon for the purpose of the present case. Also 

P.W-2 specifically deposed that he cannot say who was driving the offending vehicle 

and for whose fault the accident took place. The prosecution has, thus, failed to 

establish the culpability of the accused by leading cogent evidence. There is no 

evidence from the prosecution side to prove that due to the rash and negligent driving 

of the accused, the alleged occurrence had taken place. 

 

19. Accordingly, the points for determination no. (I), (II) and (III) as aforementioned 

are answered in negative. 

 

 

 

 

 

 

 

 

 

 

 

 

ORDER 
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20. Hence, it appears that there is nothing to substantiate the guilt of the accused 

person. In view of the above discussion, I am of the opinion that the prosecution has 

miserably failed to prove the charges of section 279/304(A)/427 IPC, which are levelled 

against the accused person. As such the accused named Thinley Gombu is held not 

guilty for committing an offence punishable under the above section of law, hence the 

accused is acquitted. 

21. Set the accused person at liberty forthwith. 

  

22. The bail bond for the accused person is extended for a further period of  six (6) 

months.  

 

23. The case is disposed of on contest accordingly. 

 

Given under my hand and seal on this 25th day of April, 2018 at Tezpur, Sonitpur. 

  

 

 

 

                                                                                (Ms. Sparsita Garg)                                                     

                                                                        Judicial Magistrate First Class 

                                                                                 Tezpur, Sonitpur 
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                                                     APPENDIX 

 

 

1. WITNESS OF PROSECUTION: 

 

1. P.W-1:  Girish Nath 

 

2. P.W-2:  Bhanwarlal Joshi 

  

2. EXHIBITS OF PROSECUTION: 

 

1. Exhibit 1: Ejahar 

 

2. Exhibit 1 (1): Signature of the informant 

 

3. Exhibit 2: Seizure List 

 

4. Exhibit 2 (1): Signature of Bhanwarlal Joshi in Seizure List 

 

3. WITNESS OF DEFENSE: NIL 

 

4. EXHIBITS OF DEFENSE: NIL 

                                                                                    

                          

                                                       

 

          (Ms. Sparsita Garg)                                                     

                                                               Judicial Magistrate First Class 

                                                                               Tezpur, Sonitpur 

  

 

 


